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Thank you for your letter dated December 5, 1997, which was forwarded to us from
the office of Senator Daniel Patrick Moynihan, concerning the placement and construction of
facilities for the provision of personal wireless services and radio and television broadcast
services in your community. Your letter refers to three proceedings that are pending before
the Commission. In MM Docket No. 97-182 the Commission has sought comment on a
Petition for Further Notice 0 ropose u e Making filed by the National Association of
Broadcasters and the Association for Maximum Service Television. In this proceeding, the
petitioners ask the Commission to adopt a rule limiting the exercise of State and local zoning
authority with respect to broadcast transmission facilities in order to facilitate the rapid
build-out of digital television facilities, as required by the Commission's rules to fulfill
Congress'mandate. In WT Docket No. 97-192, the Commission has sought comment on
proposed procedures for reviewing requests for relief from State and local regulations that are
alleged to impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96
2140 and FCC 97-264, the Commission twice sought comment on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.
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Dear Mr. Zweig:

John E. Zweig
Supervisor, Town of Poestenkill
Poestenkill, New York 12140

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, as well as this response, will be placed in the record of all three
proceedings and will be given full consideration.
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At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov!wtb!siting.

Thank you for your inquiry.

Sincerely,

Steven E. Weingarten
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

Copy to: The Honorable Daniel Patrick Moynihan
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DANIEL P. MOVNIHAN
NEW '10RK

tinittd ~tQttS £,matt
WASHINGTON, DC 20510-3201

N ...

December 30, 1997

Congressional Liaison
Federal Communications Commission
\ ;''',.~ 3-b l:!~~t ~:-:............

Washington, D.C. 20554

Dear Sir or Madam:

I am referring the enclosed inquiries from some of my

constituents regarding local zoning of cellular, radio and TV

~_ _ ... ,.. .... " n"... ..,. ",fF;"'A-_ _-- -- ~ --

My constituents would appreciate your careful consideration

of these remarks, and your thoughts on what remedies there are

for this situation. Please respond directly to them and send a

copy to me.

I thank you for your attention to tnls maccer.

Sincerely,

'WlL.ocf·~
Daniel Patrick Moynihan

Enclosures



.....

Town of Clayton
1000 Islands
405 Riverside Drive
Clayton, NY 13624
Phone - 315-686-3512
Fax - 315-686-2651

December 2, 1997

Senator Daniel P. Moynihan
SR-464 Russell Senate Office Building
Washington, D.C. 20510-3201

Dear Senator Moynihan:

Robert W. Cantwell, Jr., Supervisor

Hannie L. ftose, Town Clerk

We are writing you about the Federal Communications Commission and its attempts to
Qf!&JP,P.tJg~~ '?:9nm~of £:~I!Y!¥...r¥.iiQJ-Ild_I.YJ..Q?!~~ _~Y<.mAtc!~. t.h~. F~C_f.lJ~ :f£9~rM. ~9.1JID~
Commission" for all cellular telephone and broadcast towers. Both Congress and the courts have
long recognized that zoning is a peculiarly local function. Please immediately contact the FCC
and tell it to stop these efforts which violate the intent ofCongress, the Constitution and the
principles ofFederalism.

In the 1996 Telecommunications Act. Congress expressly reaffinned local zoning
authority over cellular towers. It told the FCC to stop all rulemakings where the FCC was
lI.ttp.m!1ting,toJ;ler-nO)~,l3, Ff.s1tWlA\t~Q.{Ii'U:bCnmroj:-''iWfl.f{'r 1~lfih ,iQWftfS "l::lftW#.r..ihil\,iQ:lP."l,v.1iOOIIl'"
from Congress, the FCC is now attempting to preempt local zoning authority in three different
rulemakings.

CelIular Towers - Radiatioo' Coogress expressly preserved local zoning authority over
cellular towers in the 1996 Telecommunications Act with the sole exception that municipalities
cannot regulate the radiation from cellular antennas ifit is within limits set by the FCC.

""', ....,.._~aij;;1rA.T~\ .. ~,W£ 4-~tkntm~~,.z!r~h'f.cc.~.p;&p;:ii:;..~-af.;I!;4A~~g..::.~.~~~~~A.
that some municipalities impose on cellular towers while they revise their zoning ordinances to
accommodate the increase in the numbers of these towers. Again. this violates the Constitution
and the directive from Congress.

Radioay Towers' The FCC's proposed rule on radio and TV towers is as bad: It sets an
artificial limit of21 to 45 days for municipalities to act on any local permit (environmental,
building permit. zoning or other). Any permit request is automatically deemed granted if the

. . . t'· .. .. . .. .
lUUom\.oI!-'4tlL'y UUI;,:)1l L <l.\.oL IU UU;) LIlU!; U CUU!;, I;V I;U U LUI; 41-'1J1II,,4UUU I,:) IUI"VUIl/II;L!; VI I,,1t:lU IJ VIVI4Lt:::i

local law. The FCC's proposed rule would also prevent municipalities from considering the
impacts such towers have on property values, the environment or aesthetics. Even safety
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requirements could be overridden by the FCC! Also, all appeals of zoning and permit denials
T~io!ti'!~&:>4a,~,.~" T~~,{6 tkoG ~~£a1cS:ai:l::;,n 1""'!I1 ""............ ",. ~t,.,.... rtf""'9'f""f, '" "~C'.ocr ,AI t u· il\')" llA "A

These actions violate the intent of Congress, the Constitution and the principles of
Federalism. This is particularly true given that the FCC is a single purpose agency, with no
zoning expertise.

Please do three things to stop the FCC: First write new FCC Chairman Wtlliam Kennard
and FCC Commissioners Susan Nes~ Harold Furchtgott-Roth, Michael PaweD and Gloria
~~1:,tl.aa.~ ~z...~~hU;;iNp l:h~~.,iotl.'v.?l"ti.Q-",.A.l!PNUro'~~J 4u'"'~ .";.,"; ';-;~ i.-;-;, ~yi:i:yi

Docket 97-182 and DA 96-2140; second. join in the "Dear Colleague Letter" currently being
prepared to go to the FCC from many members ofCongress; and third. oppose any effort by
congress to grant the FCC the power to act as a "Federal Zoning Commission" and preempt local
zoning authority.

The following people at national municipal organizations are familiar with the FCCs
proposed rules and municipalities' objections to them: Barrie Tabin at the National LeagUe of
Ciuc:s, ~lJ~-O.t.O-'; i~-+, J:ii~n nuggarci at me i....a:cionai i'\.SSOCiarion oi ieiecommumcanons
Officers and Advisors, 703-506-3275; Robert Fogel at the National Association ofCounties, 202
393-6226; Kevin McCarty at the U.S. Conference ofMayors, 202-293-7330; and Cheryl Maynard
at the American Planning Association. 202-872-0611. Feel free to caJI them ifyou have any
questions.

very truly yours, . .

~!J {;.;r4jl
Robert W. Cantwell ·Jr.
Supervisor

cc:[see attached list]
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1<:epresemmve~oe~monvv nan ...nn,..

2264RHOB
Washington, DC 20515-4306
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Mr. Robert Fogel
Associate Legislative Director
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Washington, DC 20001
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Assistant Executive Director
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DOMENIC J. MORABITO
DONALD H. WHITELY

December 9, 1997
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914-631·1885
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Villar' Clerk
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914-631·1652
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914-631·3668

BENEDICT SAU.NITRO. P.E.
914-631-0356

Fall: No.: 914-631.3770

Senator Daniel P. Moynihan
United States Senate
464 Russell Senate Office Building
151 and C Streets, N.E.
Washington, D. C. 20510

Dear Senator Moynihan:

.~ - ... :- ..... - , '-__U''''If'I'''ft ann n" }f',r-'''''If., 't,

We are writing you aoout the J:"eCieraJ'(;oin'tDi1rilt?ctdUms~'Mm!iuJl'Q~&t~&~oq~{t:

pre-empt local zoning ofcellular, radio and TV towers by making the FCC the "Federal
Zoning Commission" for all cellular telephone and broadcast towers. Both Congress and
the courts have long recognized that zoning is a peculiarly local function. Please
immediately contact the FCC and tell it to stop these efforts which violate the intent of
Congress, the Constitution and principles of FederalisJD.

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning
authority overcellUlirlowets. It'iolO"riIei'c~·Sl~&\~'m\.s~:>r~'m&!!"8.PC..c....
was attempting to become a Federal zoning Commission for such towers. Despite this
instruction from Congress, the FCC is now attempting to pre-empt local zoning authority
in three different ruJemakings.

Cellular Towers - Radiation: Congress expressly preserved local zoning authority over
cellular towers in the 1996 Telecommunications Act with the sole exception that
municipalities cannot regulate the radiation from cellular antennas if it is within limits set
by the FCC. The l'CL IS anemplmg'lu ill:1\1t: Li.i:. ""'A";"'t'~;':'.~ .::;-.-;;:!!:.:: :..~~ ~.~l.." h~, 11~;n~

the limited authority Congress gave it over cellular tower radiation to review and reverse
any cellular zoning decision in the U.S. which it finds is "tainted" by radiation concerns,
even if the decision is otherwise perfectly permissible. In fact, the FCC is saying that it

Tnrl'V!nwn Uses Rn:vclt!d Paper
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can "second guess" what the true reasons for a municipality's decision are, need not be
bound by the stated reasons given by a municipality and doesn't even need to wait until a
local planning decision is fmal before the FCC acts.

Some ofour citizens are concerned about the radiation from cellular towers. We cannot
prevent them from mentioning their concerns in a public hearing. In its rolemaking the
FCC i&.sayin~ that ifany citizen raises this issue that this is sufficient basis for a cellular
zoning decision to immediately b'e·taKeirwer1.l1e"fo{;C'1D1tt'"~or~~ly 110l.'£(it:~c~~''U'\,if.

the municipality expressly says it is not considering such statements and the decision is
completely valid on other grounds, such as the impact of the tower on property values or
aesthetics.

Cellular Towers - MQratQria: Relatedly the FCC is proposing a rule banning the
moratoria that some municipalities impose on cellular towers while they revise their
zo~ ordinances to accommodate the increase in the numbers of these towers, Again,
this violates"theConstItution ana the tiim':rt~~·ltm{{\.,~y~.'.!f:Ss'j:rol:o~~"'M.F.Cr.:,fm.m

becoming a Federal Zoning Commission.

RadiorrV Towers: The FCC's proposed rule on radio and TV towers is as bad: It sets an
artificial limit of21 to 45 days for municipalities to act on any local permit
(environmental. building permit, zoning or other.) Any permit request is automatically
deemed granted if the municipality doesn't act in this timeframe, even ifthe application
is incomplete or clearly viQlates local law, And the FCC's proposed rule would prevent
municipaIifies tram cb1itliQ~'{h~ in1P'3\JB""...\4dlt{J"'-~'8-t"""'O'.~ g.g~';l.?~ Jl:ililt"~ the
environment or aesthetics. Even safety requirements could be overridden by the FCC!
And all appeals Qfzoning and permit denials WQuld go to the FCC, nQt to the local courts.

This prQposal is astounding when broadcast towers are some 'ofthe tallest structures
known to man - over 2,000 feet tal~ taller than the Empire State Building. The FCC
claims these changes are needed to allow TV statiQns to switch to High DefmitiQn
TelevisiQn quickly. But The Wall Street JQurnal and trade magazines state there is no
way the t'CL ana OroaU"~L~l::O w;~~ lU,......~ ~~ ;~"":':::~ :::~":'1~.I~ <ln~~y, <:il there is no need
to vio late the rights of municipalities and their residents just to meet an artificial deadline.

These actions represent a power grab by the FCC to become the Federal Zoning
Commission fQr cellular towers and brQadcast towers. They violate the intent of
Congress, the Constitution and principles of Federalism, This is particularly true given
that the FCC is a single purpose agency with no zoning expertise, that never saw a tower
it didn't like.

Please do three things to stop the FCC: First, write new FCC Chairman William Kennard
and FCC Commissioners Susan Ness. Harold Furchtgott-Roth, Michael Power and GlQria
Tristani teUing them to stop this intrusion on local zoning authority in cases WT 97-197,
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MM Docket 97-182 and DA 96-2140; second, join in the "Dear Colleague Letter"
currently being prepared to go to the FCC from many members ofCongress; and third,
oppose any effort by Congress to grant the FCC the power to act as a "Federal Zoning
Commission" and pre-eropt local zoning authority.

The following people at national municipal organizations are familiar with the FCC's
;-M;v'"..ti nl!pc: ~nc1 municioalities' obiections to them: Barrie Tabin at the National
League ofCities, 202-626-3194; Eileen Huggard at the NatIOnal Associaliull ui
Telecommunications Officers and Advisors, 703-506-3275; Robert Fogel at the National
Association ofCunties, 202-393-6226; Kevin McCarty at the U.S. Conference of
Mayors, 202-293-7330; and Cheryl Maynard at the American Planning Association, 202
872-0611. Feel free to call them if you have questions.

Very truly yours,

P" '7- J,. t
,;..: ..~ ..e-l;_c ....;"'./ -l. -L ..{' .04-

Eileen Pilla
Mayor
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U.S. Conference ofMayors
1620 Eye Street, 4th Floor
Washington, DC 20006

Ms. Cheryl Maynard
Government Affairs Coordinator
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Town of Newstead
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P.O. Box 227
Phone (716) 542..4573

FAX PHONE (716) 542..3702

Church & John St.
Akron, N.Y. 14001

----_'- __ n 1nn"'7---_....._--
SUPERVISOR

DONAL.D C. HOL.MES

•
COUNCILMEN

GERALD F. SUMME
THOMAS L COWAN

THOMAS R. GEORGE
DAVID L CUMMINGS

Hon. Daniel Patrick Moynihan
United States Senate
464 Russell Senate Office Bldg.
Washington, D.C. 20510

Dear Senator Moynihan:

TOWN CLERK. REGISTRAR
TAX COl.l.ECTOR

CAROLE D. BORCHERT

•
DEPUTY TOWN Cl.ERK

MARY JANE VAUGHN

•
HIGHWAY SUPERINTENDENT

I am writing to you to express the concern
of the Town Board over attempts by the FCC to set
itself up as the de facto Appeals Board with respect
to town decisions in cellular and broadcast tower
cases. For many years both the courts and the United
States Congress have recognized zoning as a local
function. We believe very strongly that it should
remain a local function.

•
CODE ENFORCEMENT OFFJC~

DONNAL. D. FOL.GER

•
ATTORNEY FOR THE TOWN

NATHAN S. NEIL.L.

•

. The 1996 'Telecoriimunicatfons-Kct "'reaiffrmea <'",,,...
local zoning authority with respect to cellular
towers. It now appears that the FCC is attempting
to set itself up as Judge and Jury for the review
of all matters related to cellular and broadcast
towers. They want to be the ones to have final say
as to whether a decision is "tainted".

ASSESSOR

FREDERICK J. PASKo JR.

Suppose, for example, that we have a pUblic
ne"ar i ng or'pu6'fl. eC>cO'rb'rlfe'n t" cl C' "s I.i.JO-ch'-d ~ff~i.. i'.'l\..t"':':' l .:.:.:::;:
resident who has radiation concerns. We understand
that we can not base our decision upon those concerns.
We also understand that we can't stop people from
saying what is on their mind and the fact is many
citizens still feel this is a problem. We are not
going to hold a hearing and tell people they can only
speak if they don't say anything to offend the FCC.
We don't want the FCC then saying "Well your decision
UIUJ:>L. ;.,.,~ ~Q~J.l~C~ :.......:...:::.:..:..:..:.:. .:: .....:::.: ':~':~':"""'''''c a=-;"n
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Senator Moynihan
12-9-97

Broadcast towers are a particular concern since
they are, in many cases, sUbstantially taller than many
buildings in Naw York City. We are frankly incensed
that the Town's review of such structures should be
~~~~~~~~~ ~~ F~~olo~q wAshincton functionaries. In
addition to the principle invoived, thirikof-Ene tremen
dous burden to small municipalities of having to fight
zoning appeals in Washington rathec than local courts!

We urge you to contact ~CC Commissioners to make
clear to them that Congress did not grant them this
authority. Specifically tell them to stop this intrusion
on local zoning in cases WT 97-197, MM Docket 97-182 and
nA 96-2140. We also urge that you speak with your
colleagues and take whatever steps are ne~~g~~'7Utu

assure that the FCC never has the power to override or
preempt local zoning authority.

Donald C. Holmes
....,~~---,.,.~----1:""-------

DCH:cdb
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TOWN OF POESTENKILL
POESTENKILL, NEW YORK 12140 PHONE

(518) 283-5100

I CUN II ." ItU II o.uVU" ....."'" ... "'_ ...... ...... _ ..... ~ ...

Senator Daniel Moynihan
US. Senate
405 Lexington Avenue, 62nd Floor
New York, NY 10174

Dear Senator Moynihan:

1am wnttng you at meOililt\;LtUi"ruf1.:~n.."l:I~(;\J<if!.~'3;,·m B~ fflP.'Iot.. t1t",f~ln'(\tr.6\mUllmi~tigJ)i.

Commission and its attempts to preempt local zoning of cellular, radio and TV towers by making the
FCC the "Federal Zoning Commission" for all cellular telephone and broadcast towers. Both
Congress and the courts have long recognized that zoning is a peculiarly local function. Please
immediately contaCt the FCC and teU it to stop these efforts which violate the intent ofCongress, the
Constitution and principles ofFederalism.

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning authority over
cellular towers. It tola tne tLL ro slop'i1ii IUi~IU~;l~:l' M.":'..,·.J'ill.J r{'~"~:lf!~i~ t~.~&I'1(f.

a Federal Zoning Commission for such towers. Despite this instruction from Congress, the FCC is
now attempting to preempt local zoning authority in three different rulemakings.

Cellular Towers - Radiation: Congress expressly preserved local zoning authority over cellular towers
in the 1996 Telecommunications Act with the sole exception that municipalities cannot regulate the
radiation from cellular antennas if it is within limits set by the FCC. The FCC is attempting to have
th~~~~~t!Ption swallow the rule" be using the limited authority Congress gave it over cellular tower
radiation to review and reverse any ceUlUat zorung cieci:;iull ilililc; ~.J.- .. :i~i~t4-.Gi:,:.a.~amt;td::,l:lll-
radiation concerns, even ifthe decision is otherwise perfectly permissible. In fact, the FCC is saying
that it can "second guess" what the true reasons for a municipality's decision are, need not be bound
by the stated reasons given by a municipality and doesn't even need to wait until a local planning
decision is final before the FCC acts.

Some ofour citizens are concerned about the radiation from cellular towers. We cannot prevent them
from mentioniOlZ their concerns in a public hearing. In its rulemaking the FCC is saying that if any
citizen raises this issue that this is sufficient bastS tor a cellUlar zoning ut:ei:liuu lV ;1"Ul"'~"~':':J' ~~

taken over by the FCC and potentially reversed, even if the municipality expressly says it is not
considering such statements and the decision is completely valid on other grounds, such as the impact
ofthe tower on property values or aesthetics. This presumption on the part of the FCC, ofgeneral
dishonesty and lack of integrity of local governments is unjust, untrue, and intolerable.
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Cellular Towers - Moratoria: Relatedly the FCC is proposing a rule banning the moratoria that some
municipalities impose on cellular towers while they revise the!.; 1P.lJiJ:W•.9.rmp~~ to~~r{,?i:Wfo\~81e

,{t-o;.~-ri7;;~"'J':'-~n t~,,, HUliIUCl::' ul mese towers. Again, this violates the Constitution and the directive
from Congress preventing the FCC ITom becoming a Federal Zoning Commission.

RADIO!IV Towers: The FCC's proposed rule on radio and TV towers is as bad: It sets an anificial
limit of 21 to 45 days for municipalities [0 act on any local permit (environmental, building permit.
zoning or other). Any permit request is automatically deemed lUanted if the municipality doesn't act
in this time frame, even if the application is incomplete or clearly violates local law. And the FCC's
proposed rule would prevent municipalities from s9n~i\W.ri.AA ....th~. irn~rtv,,.FI,,,h, t.')'f1'1)ro i~ioC-ot.

rn~flc;lly v.uut::S, 'me enwonment or aesthetics. Even safety requirements could be overridden by the
FCcr And all appeals ofzoning and permit denials would go to the FCC, not to the local CQurts. If
such a short time limit were in fact necessary, it would imply exceedingly poor and haphazard
planning on the parts ofboth the applicant and the FCC

This proposal is astounding when broadcast towers are some ofthe tallest structures known to man _.
over 2,000 feet tall. taller than the Empire State Building. The FCC claims these changes are needed
to allow TV stations to switch to Hi~h_D~tilJ!tWD.J~m.x!~jnn ~,,;r\-'~l ~~~~ T!-::: ~~'.::!! :;:; ....: ",'v", flui
,UlU {raoe magazmes state there is no way the FCC and broadcasters will meet the current schedule
anyway, so there is no need to violate the rights of municipalities and their residents just to meet an
artificial deadline.

These actions represent a power grab by the FCC to become the Federal Zoning Commission for
cellular towers and broadcast towers. They violate the intent of Congress, the Coestitution and
principles of Federalism. This is particularly true given that the FCC is a single purpose agency. with
no zoning expertise, that never saw a tow~r it tiitin't Ijln>

Please do three things to stop the FCC: First, write new FCC Chairman William Kennard and FCC
Commissioners SusanN~ Harold Furchtgott-Roth, Michael Powell and Gloria Tristani telling them
to stop this intrusion on local zoning authority in cases WT97-197, MM Docket 97-182 and DA 96
2140; second, join in the "Dear Colleague Letter" currently being prepared to go to the FCC from
many members ofCongress; and third, oppose any effort by the Congress to grant the FCC the power
to act as a "Federal Zoning Commission" and preempt local zoning authority.

The following people at national municipal organizations are familiar with the FCC's proposed rules
and municipalities' objections to them: Barrie Tahin at the National League of Cities, 202-626-3194.;
Eileen Huggard at the National Association ofTelecommunications Officers and Advisors. 703-506
3275; Robert Fogel at the National Association of Counties, 202-393-6226; Kevin McCarty at the
U.S. Conference of Mayors, 202-293-7330; and Cheryl Maynard at the American Planning
Association, 202-872-0611. Feel free to call them ifyou have any questions, or contact us ifwe can
in any way be ofassistance in this effort.

Very truly yours,

J~we: h
Supervisor
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Senator Daniel Patrick Moynihan
405 Lexington Avenue. 62nd rloor
New York NY 10174

Dear Senator Moynihan:

,~, Q~'l.'"' ..:....~.J:.~::-;-~ .....>.. "hnll+ +h"" F'ederal Communications Commission and
its at tempts to pres-mpt local =oning' of cellular; ~ raai'O"'" ci"rlci r.,'
towers by making the FCC the "Federal Zoning Commission w for all
cellular telephone and broadcast towers. 80th Congress and the
courts have long l-ecogni=ed that =or,ing i.a: a peculiar1y local
function. Please immediately contact the FCC and tell ~t to atop
these ef.forts which violate the intent of Congress. the
Constitution and principles of Federalism.

:~ ~~"'" lQq~ T""lecommunications Act. Cungress expressly reaffirmed
local zoning autho~ity o'v-er~ ·c-ell~l.3? €8wer's;o' .l.~·"'CU2i.?"';';,~- :-'-:;::; ~:-

stop all ru1emakings where the FCC was at tempting to become a
Federal Zoning Commission for such towers. De~pite this
l.nstruction from Congress. the ree :l.S now att.-:-rnpting to preempt
local =oning authority on three different rulemakings.

Cellular Towers - Radiation: Congress e~pressly preserved local
zoning authority over cellular towers in the 1996
Telecommunications Act with the sale exception that municipalities
cannot regulate J tbii?--I"a.s:1.lie~al1 '"'"i"t'0'u'- '''-.!''l>~.)o':'~;{.~-€~ ':""' ..."".;>-" ; -{ it is.

within limits set by the FCC. The FCC is attempting to have the
"exception swallow the rule" by using the limited authority
Congress gave it over cellular tower radiation to review and
reverse any cellular zoning decision in the U.S. which it finds is
"tainted" by radiation concerns, even i.f the decision is otherwise
per.fectly permissible. In fact. the' FCC i~ saying that. it can
"second guess" what the true reasons for a municipality's decision
are. need not be bound by the stated reasons given by a
muni.c1pa.L:1.'t.y ana u ... .,.::>,,·~ "'"v'-, ••-• .:.::: ':.: •• _.;+ " .... ~i 1 "" local olann~ng

decision is final before the FCC acts.

Some of our citi=ens are concern~d about the radiation from
cellular towers. We ~annot prevent them from mentio~i~g th~ir

---_...- -_.-_._-._.. -
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concerns in a public ~earing. In its ru':emaking the FCC is ~aying

that if any citizen raises this issue that this is sufficient basis
for a cellular zoning decision to immediately be taken over by the
pec and potentially reversed, even if the municipality expressly
say'1ff' rt' ..... '.L'~L'IH,.,;.Q ~Cj.'t.::::.:.~:::--:~;- ~'-l,..h <:>t::>t,:;.me-nts and the d~cision is
completely valid on other grounds, such as the impact of the toyer
on property values or aesthetics.

Cellular Towers - Moratoria: Relatedly the FCC is proposing a rule
banning the moratoria that some muni=ipalities impose on cellular
towers while they revise their zoning ordinances to accommodate the
increase in the numbers of these towers. Again, this violates the
Constitution and the directive from Congress preventing the FCC
1-•.....,~~.~ ....~;~~~;- ~ t:'"orf....:.l""';::IIl Zenino Commi.3sior.l.

- , ... ~ --_ .... -~",Q"'T~ t .lJU..I..\.,ol

Radio/TV Towers: The FCC's proposed rule on radio and TV towers
is as bad. It sets an artificial limit of 21 to 45 days for
municipalities to act on any local permit (environmental, building
permi t, =ol"1ing or other}. Any ?~::mi t :-.:-qut:?st i.3 automatically
deemed granted if the municipality doesn't act in this timeframe,
€<'ven if the application is incomplete or cle3r ly violates local·
law. And the FCC's proposed rule would pc~Yent municipalities from
~~"~1rl~~ina the impacts such towers have on property values, the
env ironmer. t or aesthet.ics. -' tve'O ·~3a'i~"ty"" ~ "t-I;""-',.~ l!!'j;,'e.:-.~~ •• _= ='.:'. ~""- -"'''''

overridden by the FCC! And all appeal.3 of =oning and permi t
denials «auld go tc the FCC, not tc the l~cal cGurts.

This proposal is astounding when broadcast towers are some of the
tallest :=:tructures known to man o'/ee::, ~00 feet tall, tallel"
than the Empire State BUilding. The FCC claims these changes are
needed to allow TV stations to switch to High Definition Television
Quickly. But The Wall Street Journal and trade magazines state
tht?-r e is no '.lay -tfie~'FCL.",....<ftill"''JUl'~c!st1,-,~l:I ;'e::t·':'-·~.-'(.!.-2:·,"'~c.+ +- h"" ~\Irrent

ache-dule anY'''ay, so there- is no n,;oed to violate the rights of
municipalities and their residents just to meet an artificial
deadline.

These actions represent an unjustified attempt by the FCC to become
the Federal Zoning Cummission for cellular towers and broadcast
towers. Th~y violate the intent of Congress, the Constitution and
principles of Federalism. This is particularly true given that the
FCC is a :3J.ng.lt"'-~'.u ....... ~<= """~'·.'::i· ._"~... ~ ........ i '"'" o'>:.:oerti$e that never
saw 3 tuwer it didr.'t li~e.
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PiE'ase do three things to stop the Fe:: r'1.l-st, Wl"ito:? (\,;.", FCC;
Chairman William Kennard and FCC Cummissioners Susan Ness, Harold
~urghtgott-Roth, Michael Powell and Gloria Tristani telling them
to stop this intrusion on lucal =c~ing authurity in cases Wi 97
j:C)'l; OJ;+:';' S-~~~~7": .J?!='-' Q'? :>nd, J~A 96-2140; second, join itl tho? "Dear
Colleague Lo?tter" currE'ntly being pl~E'pared togo'~t:'O'-t'n~"";'.... ";:I~1.J..."';j"l
many members of Congress; and third, oppose any effort by Congress
to grant the FCC the power to act as a ·Federal Zoning
Communication N and preempt local =o~ing 3uthu~ity.

The following people at national municipal organi=ations are
familiar with the FCC's proposed rules and municipalities'
obJections to them: garrie Tabin a~ the Natiunal League of Cities,
:~'?_C~c_~lq4! Eileen Huggard at the Nati~nal A~sociation of

Telecommunications Officers and Adv~sors. ;0: :~C =:7=, ~==~~~

Fogel at the National Associatic~ 0= Counties, 20=-~93-62:6; Kevin
McCarty at the U.S. Conierence 0= Mayo~~, 202-:93-7 330; a~d Cheryl
Maynard at the American Planning As~ucia~ion, 20:-S7:-~6:1. P~el

.free to call th~m if you have questiG~s.

Very truly yours,

VILLAGE OF KINGS POINT

<jf(l;;~f;'~~h
~i~hael c. Kal~ick

11ayo.c
I1CK:.fa\l
cc: (see attached list)


